Dear All,
Back in November, I wrote an article on how “damages based agreements” might impact client engagements post
1 April 2013. The Jackson Reforms also included guidance on managing and monitoring experts’ costs – an issue
dear to my heart. I summarise some of the key issues later in this newsletter.
Also featured is an article on the importance of cash and liquidity, and how that might impact both the value of a
business and the capacity to extract funds from that business; this is often a critical factor in matrimonial disputes.
Additionally, we take a look at the concept of “hidden assets” in confiscation cases, and how that can be used to
justify a disproportionately high benefit figure.
Best wishes,
Greg Lacey, Managing Director

The Angel of the North?
Mike Ashley, billionaire founder of the Sports
Direct retail empire and owner of Newcastle
United football club, recently made a seemingly
magnanimous offer; should the Magpies beat
Arsenal at home in their last league game of the
season, a bonus of £1 million would be shared by
the club’s backroom staff.
However, this gesture might not have been quite
as generous as appears at first blush. Premier
League prize money is determined based on a
club’s finishing league position. A Newcastle win
would have catapulted them up four places in the
final league table – earning a tidy additional £3
million in the process. It seems likely that the
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Free cash!
Phil Southall considers some of the issues relevant when
assessing “liquid” resources in a business, increasingly an
important factor in matrimonial and shareholder disputes
When instructed to undertake a business
valuation in the context of matrimonial
proceedings we are often also instructed
to assess the available, or free, cash in a
family-owned business with the objective
of understanding whether scope exists for
the owners/shareholders to pay out
drawings or a dividend in order to fund a
one off payment to the other spouse.
Whilst this is of particular importance in
the context of matrimonial proceedings,
the issue of free cash (which is sometimes
referred to as liquidity) is pertinent and
therefore needs to be assessed for all
business valuations where the valuation
approach adopted is anything other than
one based on net assets. In other words,
if a business is valued on the basis of its
future expected cash-flows, there may be
an additional value reflected in any free
cash retained within the business over
and above that required to fund day-today working capital. It being only right
that in any sale of the business the
existing owners are compensated for not
only future earnings potential but also for
historic earnings which just happen to
have been retained in the business. In
these circumstances an enterprise’s value
will be the present value of its future cashflows plus free cash. Conversely, if a
business carries net debts, its value will
often be diminished.
So far, so good. However, the tricky part
often comes in assessing what the level of
free cash actually is.
Typically we will be presented with sets of
historic accounts, and these will typically
be significantly out of date (a private
company does not need to file its
accounts at Companies House until 9
months after the end of the accounting
reference date, and many directors take
maximum advantage of this time limit).
Whilst a historic balance sheet might
reflect the cash position at a particular
point in time, and you will have the benefit
of knowing what the cash position was at
the end of the previous trading period too,
the cash figure in the balance sheet is of
very limited assistance in helping assess
the current value of free cash. There are
numerous factors that will have a bearing
on free cash going forward, not all of
which will necessarily be obvious from the
historic accounts alone.

Most of these relate to factors that have
impacted the company since the balance
sheet date, including:


the underlying trading performance
of the business since the date of the
accounts;



post balance sheet and future
planned refinancing/repayment of
loans/HP etc, including introduction
of capital and re-organisation of the
terms of bank debt and loans;



post balance sheet and
planned capital expenditure;



timing of future tax liabilities (VAT is
generally paid quarterly, corporation
tax once or twice in any year) etc

future

Indeed there are so many possible factors
that can affect a business’ working
capital/free cash position that realistically
the only means of accurately establishing
the level of free cash is to rely on an up to
date balance sheet (for example, based
on a recent set of management accounts)
and to look at the projected future cashflows of the business over (say) at least
the coming twelve months.
In a shareholder dispute case we were
recently involved in we were surprised by
the approach adopted by a mid tier firm in
looking to assess free cash. In that
instance, they looked at historic cash
levels held by the business over the
previous 12 months and concluded cash
held had swung up and down by £500k
and that therefore, whilst the current cash
held was £1.6 million, £500k would be
needed to cover movements in cash over
the next 12 months and a further £500k
would be needed for an expected
corporation tax liability due to be paid 9
months after the end of that trading year
(they were at this point at the start of
month 11). They concluded that the value
of free cash available for distribution as a
dividend was £600k.
There were some fundamental errors in
this approach.
In assessing the movement in cash over
the past 12 months of £500k and
assuming £500k should be withheld from
the current £1.6 million, this approach
completely failed to appreciate where the
business was in its cash-flow cycle. In
fact by the start of month 11 the business

had just paid out its month 9 VAT quarter
liability and was at the lowest point in its
cash-flow cycle.
Whilst current year profits were forecast to
be £2.4 million, seeking to withhold £500k
for an anticipated future corporation tax
liability completely failed to take account
of the fact that at that point in time and
going forward, the company was actually
generating net cash inflows each month of
£200,000 (i.e. it profits were translating
directly into cash). In other words, by the
time the £500k corporation tax liability
would fall due in 11 months’ time, in
addition to the £1.6 million currently sat in
the bank, the company expected to
generate a further £2.2 million, so the
company would then have held cash in
the bank of £3.8 million, albeit with a
liability pending for the month 9 VAT
quarter.
Clearly the approach adopted by this mid
tier firm failed completely to consider the
future projected cash-flows of the
company. Had they done so, they would
have concluded there was considerably
more free cash in the business than they
were advising their client.
Conclusion
We would recommend therefore that,
wherever possible, when looking to
establish the value of free cash in a
business you should look to the business
owners to provide a forecast of future
trading and cash-flows over the coming
year, as well as providing an up to date,
even if draft, balance sheet.

POCA’s hidden agenda
Simon Paley highlights how the concept of “hidden assets” can be used to justify disproportionate confiscation orders
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Instructing experts under Jackson
Greg Lacey considers how the Jackson reforms might impact the instruction of experts in commercial litigation

What has changed?
From 1 April 2013 parties seeking
permission for expert evidence
must:


identify the issues to be
addressed by the evidence;
and



provide an estimate of the
costs of that evidence.

Why has this change been
introduced?
Regarding the costs estimate, the
aim is to make it easier for the
court to exercise its pre-existing
power to limit the amount
recovered from an opponent in
respect of experts’ fees and
expenses. This ties in with the
new procedures for judicial costs
management and the court’s
greater focus on managing costs
in advance rather than just
retrospectively. It can be taken as
read going forward that this will
entail that expert’s costs will need
to be proportional to the value in
dispute.

What are the implications for
commercial parties?
In seeking permission to adduce
expert evidence, and in order to
keep a limit on costs, parties will
need to consider and identify the
specific issues that need to be
addressed by evidence, rather
than just identifying the field of
expertise. This means that
parties will need to be clear from
an early stage what issues need
to be addressed by expert
evidence, and that their chosen
expert(s) are able to support the
party’s case on the relevant
issues. It should also reduce the
risk of wasting time and costs
with
experts
addressing
peripheral or unnecessary issues.

How can we help?
We consider that in light of the
requirement to now specify the
issues and to provide certainty,
but also proportionality, in
expected experts’ costs, we are
well placed to ensure the Court
approves our appointment as
experts.

Over the past decade we have
worked closely with a number of
law firms in an in-house capacity
with the remit to provide ad hoc
expert accounting advice – the
rationale for this being to enable
accounting input on lower value
claims or where affordability was
an issue for clients. As a result we
have developed an approach that
focuses on limiting our scope to
dealing with the key issues.
It seems likely that any increase in
experts’ costs over and above the
original estimate supplied in any
budget may not be recoverable
from
the
other
party.
Acknowledging that often the
decision to proceed with litigation
entails
a
financial
decision
factoring in costs, time and likely
recovery, as well as the need for
many finance directors to have
certainty over their expected future
costs for budgeting and cash-flow
purposes, we are often instructed
to work to a fixed fee. Indeed, this
has always been the case in all
the work we have undertaken
funded by the public purse.
We consider that Jackson will
help cement our reputation as
being
proportionate,
cost
effective and reliable experts.
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